DIRECTORS & OFFICERS LIABILITY
The new Companies Act, due in April 2011, will hold Directors and Officers more accountable for their actions than ever before.  The onerous position means that liability cover will become essential, for all company directors, and not just those of public listed companies.

Directors are likely to face an increase in actions against them when the new Act becomes effective on 01 April and we enter a new, more litigious era.

Directors and Officers are now more accountable for negligent actions as well as breaches of their fiduciary duties.

Until now, only listed companies have tended to cover Directors for their personal liability, in the event of shareholders taking action against them.  Now, however, any Director is fair game, even if she or he may own the business 100%.  Section 218 (2) of the Act states:  Any person who contravenes any provision of the Act is liable to any other person for any loss or damage suffered by that person as a result of that contravention.

This means that  not only shareholders of businesses  have the right to take Directors to task but any other person who may have been prejudiced by a Director’s contravention of the Act.

Even if duties, are performed with, absolute care and without negligence, disgruntled plaintiffs could nevertheless institute frivolous legal actions that result in substantial legal fees.

A major change in the new Companies Act is that the definition of knowledge has been widedend to include negligence, for which directors can now be held liable.  Directors must ensure they have obtained all relevant information needed to make informed business decisions to prevent being held liable for such decisions.  If they do not possess the necessary knowledge, they must use experts such as consultants or lawyers to assist them.

The microscope is therefore not only on what information directors had at their disposal during the decision making process, but also what information they ought to have had.

Other major changes to the Companies Act we need to make clients aware of include:-

(
Director’s duties have been codified into the new Act and they cannot defend 
themselves by saying they were unaware of their fiduciary duties;
(
Directors can be held liable for company and third party losses if in breach of 
the new Act, and
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(
The new Act opens the door for class actions, which were not previously allowed.  It is now possible for consumer organisations to bring actions on behalf of consumers, or trade unions on behalf of their members.

GIB’s recommended Directors and Officers liability policy protects the interests of company directors, officials, managers and supervisors by managing risk under both the old and new Companies Act, providing defence and investigation costs, as well as awards for valid claims.  It covers Directors and officers for wrongful acts, including errors and omissions, misstatements, misrepresentation and negligence.  Wilful acts are obviously excluded.
